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TO: Commission Members

OM: Jack A. Barnett, Engineer-Manager

SU&IECT: BEAR LAKE DREDGING LAWSTIIT

DATE: I)ecember 14, 1994

A newspaper article, which is enclosed, announced the filing of a suit
by the law and Water Fund of the Rockies and others against the Army
Corps of Engineers and EPA, alleging that a 4O4 permit must be filed if Utah
Power is to be allowed to dredge a channel through a sandbar so that water
can flow to the Power company's Lifton pumps. The suit was filed
Thursday, December 8, 1994 in the U.S. District Court in Salt Lake City.
A copy of a few pages of that long document is also enclosed.

Federal agencies have 60 days to respond. After their response, early
hearings could be scheduled by Judge Winder, who has been assigned to hear
the case. Utah Power has been allowed to dredge in the past without a 404
permit based on a determination by the Corps that a permit was not needed
because agricultural activities are exempt and the water is being pumped for
irrigation.

At the early hearings, it is possible that the plaintiffs would seek a
temporary restraining order. If this were granted, the end result could be
that Utah Power could not dredge until either the issue of whether or not a
permit is needed is resolved, or a 404 permit were obtained. Either option
could delay and, hence, interfere with Utah Power's plans to dredge before
the irrigation season. You may recall that Utah Power indicated that they
hope to dredge as soon as the ice was off the lake so as not to cause turbidity
in lake waters when the pumping is occurring during the irrigation season.

At the Commission meeting three weeks ago, we were told that the
snow water equivalent in the Bear River watershed was about 95Vo of
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average. With recent storms, including the one last night, the snow water equivalent has
increased slightly, but is still not quite up to average. You may also recall that, at the
Commission meeting, Carly Burton reported that without dredging, Bear Lake only holds about
100,000 acre/feet that could flow across the sandbar to the pumps. As the suit develops, I will
keep Commission members informed.
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